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COMPLAINT 


The Siusotinset Beach Preservation Fund (the “Plaintiff or “SBPF”) hereby appeals a 

' denial Order of Conditions (“Denial OOC"), which the Town of Nantucket Conservation 

. 

Commission (the “Commission") issued on June 20, 2019 under the Town of Nantucket 

Wetlands Protection Bylaw (the “Bylaw”). Attached hereto as Exhibit 1 is a copy of the Denial 

", 

V OOC. The Commission issued the OOC denying the Plaintiffs Notice of Intent (“KOI"), dated 

' UyUHMMM^ Wilii : lf%.i 1 

January 5, 2018, which sought permission to extend a geotextile tube system to the north and 
south from an existing length of geotubes on Baxter Road, Nantucket, which was initially 
allowed by the Commission as pari of an existing project, pursuant to a September 20, 2015 
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PARTIES 

1* Plaintiff S0PF ^ * non profit 501(3) organization formed by owners in the 

Siasconsel neighborhood of Nantucket concerned about erosion of tbc Sankaty Bluff and th© 
threat that it poses to tbeir neighborhood. The Plaintiff’s goal j $ to use an effective, 
environmentally sound, and economically feasible approach to addressing die erosion. SBPF has 
a mailing address of PO. Box 2279, Nantucket, Massachusetts 02584. 

2. The Defendant Nantucket Conservation Commission is the municipal authority 
responsible for reviewing and permitting activities concerning wetland resource areas under both 
the Massachusetts Wetlands Protection Act, M.G.L. c.131, §40 (the “WPA”) and die Bylaw. The 
mailing address of the Commission is 2 Bathing Beach Road, Nantucket, Massachusetts 02443. 




This action is 



Ihe Commission and its members in their official capacities. 


■ 




STATEMENT OF FACTS 

3. On or about January' 5, 2018, on behalf of the Plaintiff, Epsilon Associates, Inc., 
in association with W.F. Baird & Associates, Ltd., filed a NOI with the Commission under the 
WPA and the Bylaw for the Proposed Baxter Road and Sconset Bluff Storm Damage Prevention 
Project, (“Proposed Project”), to extend the geotextile tube system to the north and south from 
the existing length of geotubes, which was initially allowed by the Commission when it issued an 

On Smvteiwihf>r 20 ?fll S fSK!►, 
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As described in more detail below, the Existing Project was the result of SBPF's 
original proposal to stabilize approximately 4,0U0 feet of eroding Coastal Bank from 63 to 119 
Baxler Road. Through various appeals and decisions to provide some immediate protection tor 
the most actively eroding reach of Coastal Bank, (he 9t>0 foot Exisling Protect was built. The 
purposes of the Existing Project and the Proposed Project are to: 1) complete the project 

J[y sought by the SBPF, and 2) 1o provide storm damage protection for homes and other 

- 2 - 
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associated uifhwlroclurc along the portion of Seonsrt Bluff that continues to actively erode. The 
new action of geolextile tubes woutd: 1) extend north from the Busting Project to protect three 
homes (109,113, and 115 Baxter Road), which necessitates oxtending the gcotube 



returns onto 
13 homes between 59 and 85 Baxter Road. This 


'Full-Length Project. 




5- The Commission issued an OOC (“Denial OOC”) denying the Proposed Project 
on June 20,2019 under both the WPA and the Bylaw. 

6. The Commission determined that the Resource Areas subject to regulation arc 
Land Under the Ocean, Coastal Beach, Coastal Dune, Coastal Bank, and Land Subject to Coastal 
orm Flowage. 
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Existing Project Background 
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7. The Department of Environmental Protoctiou (the “Department 11 ) approved the 

Existing Project by issuing an SOC on December 19, 2014 (SE48-2610). The Commission 
approved retaining the Existing Project and adding a fourth geotube tier when it issued un OOC 
on September 30, 2015 (SE48-2824). That OOC (SE48-2S24) was not appealed. As is described 
in further detail herein, there is no significant difference between the Existing Project and the 
Proposed Project. 

8. By way of a background, during the winter storms of 2012-2013, significant 

.L ,J ‘ . alt W : w ■ 1 if-t. 

retreat (up to 20 to 30 feet or more) on portions of the Sconset Bluff occurred, leaving the lop of 
the bluff less than 40 feet to the edge of Baxter Rond in several areas, with many homes less than 
25 feet Born the lop of the Coastal Bank. The Town of Nairtucket (ihe “Town”) and SBPF 
entered into a Memorandum of Understanding to support the permitting of a 4,000 foot-long 



rook revetment at the toe of file Coastal Bank extending from near the Lighthouse property to 

















































































































































































































































































































































































I .»«**<* IM. p «*» 4 . fifed wifi, «. iu , oly 2013 . As ft. 20,3.20,4 

III wi««r .t«m HI m*|j «d the tevelmeal NOI Mil! pwtdiug. SBPF ^ d» To™ 
jointly filed -otherNOI fel^OOfe, ofgeotofile «,„* faJ01} 

I I | °" * M13 > 4 * •» Onnmtota review of the 1,500 foot geotub. 

project NOI gating delayed, SBPF filed ,o Bmagatoy Certification request for the none four 

% fleototefilo lube system and related work proposed in Ihe October 2013 NOI, but only tor the 

most endangered 900 feet of the bluff, iron, 9,-105 Baxter Road. The Comntiaion denied «fe 
reguat on November 2013, appeal, the Department overturned the Commission’s denial, 
approving the Emergency Certification on December 10,2013. 

10. On December 4. 2013, the Commission approved a separate Emergency 
Certification request fifed by the Town for a variation on the October 2013 NOI that included 
two lower tiers of 45-foot circumference geotextile tubes topped by tour upper tiers of smaller 




m 




jute bags. 
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11. On December 17, 2013, SBPF and the Town jointly filed an Emergency 

l! |!|i|!!| ; il ||; g m I 11 :# ’ 

Certification request with tlic Commission, which sought approval, on an emergency basis, for 


the four tier geotextile tube project described in the first rcaucst but modified by incomoratine 

■Hw ,#■1 1 # 




the conditions that the Department included in its December 10, 2013 Emergency Certificatiojx, 

pppp 1 ''; 1 ^ mm. Mr r . : m |il :i|lr till!- II if 'jl..jil f if ,f i|l I f i! 1 " ill r 4 !IT mIP 

On December 18, 2015, the Commission certified the emergency^ allowing an emergency project 

consisting of three tiers of geotextile tubes along approximately 900 linear feet of Coastal Bank. 

,,,11 m f'Mgm fill iflflfl 

12. Each of the approved Ernejgeiicy Certifications required that a NOI be filed to 


— 1111 


allow full review of (he emergency project. On March 14, 20i4, SBPF and the Town designated 

WKkmm JCZ # f! 11 j f I f 411 § 21| , ^» 

the October 2013 NOI for 1,500 feet of geotextile tubes as the required NOI. On April 25, 2014, 



Mil amended the October 2013 NOI to reduce the lengtli of the Existing Project 
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to the Department by SBPP. 


vraraUMWn ™ NW In June 2014, which was appealed 
The Department then approved the Existing Prefect by issuing an 


SOC on December 19,2014 (SE48-2610). 
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On January 5, 2015, the Commission appealed the SOC (SE48-2610) issued by 

the Department. With that appeal, the Department entered a slay on the SOC until issues relative 
to the Bylaw could be resolved. SBPF filed a subsequent NO! to authorize a geotube system. 

14 TlM} N01 waa fi,ed b Au e^ 2015 to retain the three tier geotube sytem atopg 87- 
105 Baxter Road, to add a fourth tier along lots 91, 93. 97 and 99 Baxter Road, and to install 
goo tube returns. The September 2015 OOC (SE48-2824) was subsequently issued, authorizing 
the, three tier geotube system to remain in place, and authoring the installation of the returns and 


a fourth tier in certain locations. 


15. The Existing Project, wjuch was approved by the Jimcrgcncy Certification and re- 
j,, r 'audipnzed by the 2015 OOC, consists or three and four tiers of gcotcxtile tubes, vegetation 

planting on the Coastal Bank above the sand template, and the installation of a stormwater runoff 

;i! : : lli 

drainage system. The first phase of the Existing Project was constructed in late December 2013 

and January 2014, and included the installation of three stacked tiers of 45-foot circumference of 

. t 

|09t«ai1e tubes at (he base of the eroding Coastal Bank. This first phase of the Exisiing Project 

,, extended along approximately 852 ieet ul the toe of (he Bank from 87-105 Baxter Road. The 
second phase of the Existing Project was constructed in October 2015 through February 2016, 
and included the installation of a fourth tier of gootcxlilc tubes on Lots 91-99, intermediate 

lllillliliil' , .||||||P® .# jjjjl ||l® J||ll ||||l ! ||l iljjjl iji : jj||l : |] .||jl ji|l £i if 4 

igllliiilpillpi returns, and a surface runoff drainage system. With the returns included, the total 
length of the Existing Project is 947 feet. 
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t6. In its January 5, 20 IS NOl filing, SBPF proposed to Complete the Baxter Road 
and Sconset Bluff Storm Damage Prevention Project, which was initially agreed-upon and 
envisioned by the Town and SBPF in the July 2013 Memorandum of Understanding. The 
Proposed Project, which extends north and south from the Existing Project is proposed to 
provide storm damage protection for homes and associated infrastructure serving those homes 


17. The proposed section of geolextile tubes will extend north from the Existing 


Project to 117 Baxter Road to protect three pro-1978 homes (109,113 and 115 Baxter Road), and 


It will extend south from the Existing Project to 59 Baxter Road to protect 13 pre-1978 homes 
(inclusive of returns), thereby providing continuous protection from 59 through 115 Baxter 
Road. The length of the Proposed Project is 2,683 feet, with 767 feet to the north of the Existing 
Project and 1,916 feet south of the Existing Project- In order to provide protection from a 100- 

proposed to provide continuous protection for the 


year storm, four tiers of geotextilo tubes are 
entire length of Sconsct Bluff that is vulnerable to erosion and storm damage. The face of the 
Coastal Bank will be vegetated using American beadigrass and other native vegetation where 
needed to help stabilize the face of the Coastal Bank and to prevent surface erosion. 

18. The final plans submitted to the Commission were reduced in length from the 
design submitted with the NOl in January 2018 so as to limit the Proposed Project to protecting 
only existing prc-1978 homes, plus extending protection between the Existing Project and the 
pre-1978 homes to the north and south to protect infrastructure related to the pro-1978 homes 

ami m a m in the Coasta: Bank stabilizalion projecL 























19. Tho OOC also denied the Project pursuant to the WFA. The Plaintiffs requested a 


Superseding Order of Conditions from the Department on July 2,2019. 

Ih.ft.CflmmiafiiMt , g Issuance of the Penial QOC for the Proposed Project Is Inconsiste nt 
with to frier Approval of Ok ExM iw Prel«t 

20. As stated, the Commission issued an OOC for the Existing Project on September 
30, 2015. The 2015 OOC approved the ongoing maintenance of tho three (3) tiered system of 
sand-filled geotubes (permitted by the Emergency Certification) along 87-105 Baxter Road, the 
installation of smaller geotextile tubes as returns at the end of the structure, planting of 
vegetation, and sand mitigation and nourishment. The OOC, in Finding No. 12, slated that w [t]hc 
Commission finds that the Project is proposed to protect pre-1978 buildings and essential public 
infrastructure providing access and utilities for such.” The Commission, in Finding No. 14, 
found that “these dwellings and infrastructure are in danger, due to erosion of the coastal bank. 

21. The Existing Project and the Proposal Project are essentially Ihe same. For 
example, both projects include the protection of Baxter Road and the installed public utilities in 
the county way, as they both front vacant lots, and the protection of the Coastal Bank along those 
lots is essential to protecting public Infrastructure. Further, both the geotube projects have the 
same essential design. Both projects further liave robust sand template management that includes 
placing sand on template at a rate of 22 cjrMyr as tin “on-site" sand stockpile In mover deposed 
tubes after erosion events. Moreover, both pnrjects as conditioned and now proposed include an 
extensive monitoring program, including but not limited W mcmu.ri.rg of shoreline change and 

bathymetric surveys. 





























Lund Under the Ocean, Nantucket Regulations, Section 2.01 
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^,1?. The Proposed Project wilt not adversely affect Land Under the Ocean ("LUO”) 

because there is no work proposed in that Resource Area. 


“No new bulkheads or coastal engineering structures 


shall be permitted to protect 
structures constructed or substantially improved after 8/78. Bulkheads may be rebuilt 
only If the Commission determines that there is no environmentally better way to control 
an erosion problem, including in appropriate cases the moving of the threatened building. 
Other coastal engineering structures may be permitted only upon a dear showing that no 
other alternative exists to protect a structure built prior to 9/78, but not substantially 
improved, from imminent danger.” 

24. The Proposed Project complies with Section 2.01(B)(7) because it is designed to 
preserve an entire historic, largely pre-1978 community, which includes mainly pre-3 978 homes. 

25. The Proposed Project further complies with Section 2.01(B)(8) because as a water 
dependent project, it will have no adverse effects on wildlife, erosion control, marine fisheries, 
shellfish beds, Storm damage prevention, flood control and recreation. The Project will not 
adversely affect wildlife as the bank vegetation will be restored. It will have a positive effect on 
erosion control as it will protect the Bunk from wave-induced erosion and sund mitigation will be 
added to contribute to the natural sand supply into the littoral drill system. Further, no Project 
activities will occur seaward of Mean High Water and so it will not aftect fisheries or shellfish 
beds. Storm damage prevention and flood control will benefit from the Project since it will 
protect Ihc Coastal Ban):. Sand mitigation will be provided and shoreline monitoring conducted 

to ensure that adjacent and down tin il beaches arc not impacted. The Project will also not 

jgr ilif ■ iipl" /fP #” r !- ■ jiff' .•"-••“'v, , i I! 1 1 ji 

niihlic access will be maintained in front of or on top of ihc 












































Coastal Beach, Nanticket feenlallM* Secfloo 2.02 

71,0 Prop,,S ' d Pro J M «• ■*Aversely .flee. Cm*! Beach hccau™ ft capita 





to Section 2.01(B)(7), for the 


21. The Proposed Project further complies with Nantucket Regulations Section 
2.02<B)(4) rogMding d«m fill bftCSUM sand m>tig«io,, wU , roMist of p , King ^ ^ 

compatible sand into the littoral system, and the Project does net involve the placement of send 


on any tidal flats. 



28. The Project complies with Nantucket Regulations Section 2.02(B)(9) because ihe 
Project has been designed using the best available measures to stabile ih* rw .1 






* UW,n aeB,lpW0 USia « *** available measures to stabilize the Coastal Bank and 

ai» : 

protect existing landward structures and public infrastructure while simultaneously avoiding, 
minimizing, and mitigating for potential impacts. 

Coastal Dune, Nantucket Regulations, Section 2.03 

29. The Project will not adversely a fleet Coastal Dune because it will be built 
southward to a point north of the existing Coastal Dune, and SBPF is committed to avoiding the 
alteration of Coastal Dune. 


| fc'fi Coastal Bank, Nantucket Regulations, Section 2.05 

30. The Proposed Project will not adversely affect the Coastai Bank, 
v; 31. The Project complies with Nantucket Regulation Section 2.05(B)<1), which is the 


proliibition of coastal engineering structures, for the same reasons ns described above regarding 
compliance with Section 2.01(B)(7). Specifically, the Project is designed to protect a largely pre- 
78 community, which includes mostly pro-78 homes as well as pro-78 structures to which 
various alterations have been made. Many houses have already been moved, others have little 
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*onnfa*cn(t dftitser aod edjovdd be p<ro«ecied in pboc. Tlio M«mormdum of Undoratandine «otowcl 
into in July 2013 by the Town mi SBPF npeclficully recoguiral tfca, “certain hom« 
looated on « new SmootuM Bluff and Baxter Rond, . public w.y, m.y be imminently 
1 1 | ||| ' 1 toertwed with ttamugc audlor loss and dcsuuctian due to severe ere,,on of the Muff- and as 
Slated previously, specifically planned for up to 4,000 feet of a coastal engineer^ snucturea in 
the areas, including those of the Existing and Proposed Project. 
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32, Bank recession is progressing and many homes have been forced to move off of 
(Mr lots or lost due to erosion. An analysis of Bank retreat prepared for the Existing Project 
I tlWl Sin8lc ' SW9011 Bank ^cession rates could be as high as 40-feet, based on 
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mensural Bank reoeasion torn 2012-2013. lire homes and infrastructure in the Preject area are 
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all in imminent danger because they could bo destroyed if another season or two of significant 


Bank erosion occurs. 


33. SBPh performed an Alternative Analysis, which demonstrated that no other 
alternative is feasible to satisfy the Project objectives. 

34. The Project further complies with Nantucket Regulations Section 2.05fBX3! 
because it will not adversely affect Bank height, Bank stability, wildlife habitat, vegetation, 

MBdtfiu i £M■Mii/J 
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35. The Project will preserve rather than adversely affect the Bank height and is 

designed to maintain Bank stability by protecting ihc lower Bank from wave-induced erosion. 

Vegetation plantings on the upper Bank face will also prevent rain aixl wind-induced erosion. 

1#- ■..||i||iiil | , 1 j ■ ijffi! 

The Project will not adversely affect wildlife habitat or vegetation because Bank vegetation will 

ji , 

be restored, and there will be the planting of beach grass and other native vegetation on the Rank 
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face. Further, the geotextile tubes with the sand cover and associated vegetation will have 

Bi l l : 

wetland scenic views similar to the Bank appearance before erosion occurred. The Project 
provides sand mitigation and includes the monitoring of adjacent and downdrift beaches, and 
thus will not adversely affect sediment sources. 

Land Subject to Coastal Storm Flowage, Nantucket Regulations, Section 2.10 

3-6. The Proposed Project will not adversely affect Land Subject to Coastal Storm Flowage 
CLSCSF’). 

37. The Project complies with Nantucket Regulations Section 2.10(B)(1) because it will not 
reduce the ability of LSCSF to absorb and contain flood waters. The Project will stabilize the 

and enhance the Bank's fvmction of 


i ( | Bank face and provide protection to the toe of the Bank, 
buffering inland areas and buildings from storm damage 
38 _ The Project farther complies with Nantucket Regulations Section 2.10(B)(5) because the 
Project has bear designed using best available measures to suibil.zc the Coastal Bank and 
landward structures while avoiding, minimizing, and mitigating for potential 


existing 


impacts. 


39 The Plaintiff hereby repeats and incorporates by reference all allegations set forth 

in Paragraphs 1 through 38 us if sot faith herein. 

40 The Propped Pmjeel « P-P"“ d mlh 4 "»T>irc.neatt •» 

forth by the Bylaw. ' ' ■ : - ■ 

4,. The Hoffl.100 C mtriw no « ««* *T} “ nlC 

pMpriy amount loaOeniel of .he PleWitT. Pr.^d P™j« nnte .he B/.4W. 
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Cm, T m - *•“ fa “"“ OOC, daiied ibe Propose, 
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on (he Denial OOC. 


on involved Resource Areas noted 







«. Th, t. Denial of ft, Proposed P rojec , on the grouods tot *. 

C 0 "^””"' 5 d ”" W iS ^ “ d -»**■* “ «*■% **« » W r, to ft. Admlnlslralive 
^->«-» I- misintorprotalions and *pta, J tove „ ^ ^ 

and/or arc factually and technically unfounded. 

4d _ I 

The Commission’s denial of the Proposed Project (as proposed through the NOO 
has resulted in substantial injury and manifest injustice to the Plaintiff. 





gWNTII 




ejaratorv judgment 


45. The Plaintiff hereby repeats and incorporates by reference the allegations 


contained in Paragraphs I through 44 above as if folly set forth herein. 

46. The Commission's denial rests upon misinterpretatu-ns and allegations that have 
no relevance under the Bylaw and are technically and factually unfounded. Bused on the 
proposed design and construction methods, the Project will not adversely affect any protected 
interest of the Bylaw or Resources Areas protected thereunder. 
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48. All necessary pat lies are joined for the purposes of adjudicutinu the controversy 

V 





with any and all performance 


standards under the Bylaw. 








a declaration from this Court that: 
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■ nt Commit', June 0QC „ mabaMt B wlicd b 

the Ptaintfffs Proposed PreM m ttB ^ qqc ^ 

The Commission’s Jure 20, 2019 DenfsJ OOC has naoliod to , utatatta , 
jury and manifest injustice to the Plaintiff; and 

’ Ie mrt ' iSsJ ° fl ’ s dccls,0n to issue the June 20, 2019 Denial OOC was 
arbitrary and capricious, and therefore must be declared invalid. 

PRAYERS van Rfii.rp-.flr 
WHEREFORE, the Plaintiff requests that this Court: 
a) Grant certiorari review pursuant to M.G.L. c.249, § 4 ; 

1>) Enter declaratory judgment pursuant to M.G.L. c.231A, §§! and 2; 

c) Enter an Order annulling the Commission’s June 20, 2019 Denial of Order of 

Conditions and End Ural the Plaintiffs Proposed Project complies with the Nantuclcet Wetlands 
Protection Bylaw; 

d) Enter an Order requiring the Commission to issue a Positive Order of Conditions 
under the Bylaw for the Proposed Project; 

e) Enter judgment in their favor on all counts listed herein; and 

0 r|! 





























































































































































































































































































































































Respectfully Submitted, 
S1ASCONSET BEACH 
PRESERVATION FUND, 
Plaintiff, 

By its Attorneys, 

Glenn A. Wood, BBO #547421 
Michele A. Hutiton, BBO #667766 
RUBIN AND RUDMAN LLP 
53 State Street 
Boston, MA 02109 
(617) 330-7000 
gwood@aibinnidtnan.com 
mliunton@nibinnidnian.com 
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BuTMn'nfr}!? Environmental Protection PrcvtosdbyMmOEF'; 

Bu reau of Resource Protection - Wetlands SE48-31 ts 

WPA Form 6 - Order of Conditions " M8DEPRfe# 

!r iand8 Protort,on Ad M.G.L. 0. 131 §40 « DePTm WM ' dkS — 
And the Town of Nantucket Wetlands Bylaw Chapter T36 Nantucket 


A. General Information 

• Mhos- 

2. Thte Issuance Is for _ 

(check one); *• 0Otdor Of cc 

3 To; Applicant 
Josh 

ITSSTiSiaS ^ ~ ”———- 

SiaiBoongct Bosch Presentation Fu nd (SBPF) 
CvOruantalton “ -- L ~ 

P.Q Box 2279 _ 

d. Moling Address 

Nantucket _ 

e. CtljuTowa “ — 

4, Property Owner (If different from applicant): 


s. Flffrl Name 


*• ®° fdor M Conditions b. □ Amended order of Conditions 


Posner 
b. LaitName 


02684 
gvir* tiodo 


b Labi Nemo 


Proimty fTpwftiflf Nantucket itrid Property Owner* 19 Baxte r Rd) 




... 


fl. 2p Coda 


S, Projnnt Locatinn: 






2L Sftttt Address 

See Attac hed list 

c. A**M80f* Nuiitnif 


NflflUioket 
b. CIl^Town 

8ee Attached list 
d. Parcel/ld Number 




Lalfaide and LongltudB, if known: TUkhiSv m 


o Longitude 




Wtatoi ri MlcB* rut ICKBftS-ID 
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WPA Form 5 - Order of Conditions 

Anfl” gS*"" 

A. General Information (cent) ‘ " -- 

If mow than 

iSSj® 1 ------ SoaAHechadUgt _ 

koamiuto NMbtrflt ' 


rowing-----— Sea Attached Lis t 

k ceddDaie Manioc ill ro^oM li^T '—- 

^ST ---- ^ ----- 

7 0flteR: -S,uL jj ■ 'y Jgpapio 






as needs <Sy - 

R0Bd “* BW *°™ P wa n 

Baird W.F Baird & Associate* Ltd Q Orrt0 

F.'Pwduy .. . . fS 

_ *« 

ArobI FWtaiDat* 7*-7" ^ 7s cate 

f AcdBoMrpian or6octirnnntt)C'V> " 


Gordon G. Thomson. P.E. 


B. Findings --— - 

. . ..... . ..';. 

i. Findings pursuant to th<& Miassaohusftlto Wetlands Pratedfbn Acl: 

nS)£?i‘ h fKr reVle r °? he ab ° VH ‘ refB, : enced No,ico °f lnlQ "‘ and bused on the Joftmatlon 
,hf ™ ti ttaSK 1 ?? Bnd pfeMnted 611 lh « f"*“° hearing, (hl» Cummlaalon finds that 

p»S, *«& *£ SSKSI pSr * 10 Mwm h ""” ,s *” e **“ 

«- □ PuWfc Water Supply b. ® Land Containing Shellfish c> & Prevention of 

Pollution 

«l. □ Private Water Supply «. IS (fisheries f • ® Protection of 

_ WfVHIte Habitat 

. ' y rr) i : " : ' ] n Groundwater Supply " ra Pf na ; q ^ |iav y |!|lon j- j§ Flood Centro' 

;,.;i' ' 1 ® Wollard Sounlc Views tbylaevj k S| Recreation (Bylaw) 

2. This Commission hereby finds Ihe pro,sect, as prcpnsxd. is; (check one of the fotfcwing boxes) 
Approved subject to: 

10 * «, 5 ’ In;#" 1 ' * n the following conditions which are necessary In accordance with the performance 
, i 1 i P 1 " 11 i, iP standards sat forth In the wetlands ragu atfons. Tfile Commission ordure that all work shall 

be performed In accordance) with ll-o Notice of rnlent rororonccd above, the following 
Gureial Cuadi lions, and arty other seeds' conditions attached to fills Order. To Ihe extent 
lhat tee following concifcm modify cr differ from the plans, specifications, orothBr 
W .IjllSiP ill 111 mill' | proposals submitted with the Notice of I nlon I, theso oondltlons shall control. 
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Massachusetts Department of Environmental Protection 

Bureau of Resource Protection - Wetlands 

WPA Form 5 - Order of Conditions 

to£»8achu$eil$ Wetlands Protection Act M.G.L. c. 131. §40 
And die Town of Nantucket Wetlands Bylaw Chapter 136 


Provided by MtaauDCP: 

3E48-3113 

MtwDEP FFTd* 


Nantucket 


cayfromi 


B. Findings (cont.) 


Defiled because: 

b H the proposed work cannot be conditioned to meet the performance standards so* forth 
fa the watfond refutations. Therefore, work on this projoot may not go forward unless end 
until a new Notice of Intent Is submitted which provides measure* which are adequate to 
protect Ihe Interests of ttie Act, and a final Order of Conditions Is Issued. A description of 
the performance standards which the proposed work cannot meet fa attached to this 
Older, 


c. □ the Information submitted by the applicant Is not sufllclanl lo describe the site, the work, 
or the effect of the work on the Interests Identified In the WeEande Protection Act. 
Therefore, work on thfa project may not go forward unless and untfl a revised Notice of 
Intent fa submitted which provides sufficient Information and includes measures which aro 
adequate to protect the Act's interests, and a final Order of Conditions fa Issued. A 
description of the specific information which Is lacking and why It Is necessary fa 
attached to this Crdoras por 310 CMR 

3. O Buffer Zone Impacts: Shortest distance between limit of project 

disturbance and the wetland resource area specified in 310 CMR 10.02(1 Xa) 

intend Resource Area Impacts: Check at thBt apply below, (For Approvals Only) 

Proposed Permitted Proposed Permitted 
Resource Area Alteration Alteration Replacement Replacement 

I tear teeT 


a.in*arfael 


□ Bank 

□ Bordering 
Vegetated Wetland 

□ Land Under 

Waterbodies and 
Waterways 


hi ireBrT&i 


I near fee 4 


h. jlminrtiHir 


c sduare feet 


b. square 


a. aquare Foot 


d. nqMVt Swell 


a tquwe feel 


b. square 


«. cfy tffutffled 


7 . □ BsfdMing Land 
Subject to Flooding 

Cubic Feet Flood Storage 

a. O Isolated Land 
Subject to Flooding 

Cubic Feet Hood Storage 


d. uqUlia fertl 


p sqpara 


b. cuWclaat 


f-oitererf fl. ttlhfc toel 


a. frquaro fart 


aqwro 


c aiblc teel 


9. □ Hlvarfrorut Afoa 


fc*l I. squaw foul 


Bfft wlihir too f! 

Sq ft between 100- 
200 ft 


d, aquaro 


cTaqruera toot 


j. sqwro 


i. square feet 


h. squatti 


p. squaro 




ri 3«2 & 5 a 
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I ^T^° fRe ^ p ^too- Wetland 

WPA Form 5 - Ordor of Conditions 

1 ^gTcTsi. 

“Ill 1 ||*’5: Town * M"* 1 "** WMende Bylaw Chapter 1 

B. Findings (oont) 

■GaP* :,i'|P| i |(f 'MWjfJI iiJ.J 

Coartal Rssource Aro« impacts; 


ChwK all that apply below. (For Approvals Only) 

Proposed Permitted Proposed Pc 
Alteralioo Alteration Replacement Repi 

Indicate size under Land Under the Ocean, below 


lo. O Designated Port 
Areaa 

li □ LandUndwthe 

Ocean 


«. square feat 


&, square 


12 . □ Barrier Beeches 


below 


la. tl Coastal Beaches 


cuyd 

c. noiSSRrSSi 


«. fcqudtofoel 


b.«maf9 

tod 


d. noudiftmerX 

iff V**_ _ Ctfvntf 

c.nourtafurwrt 


i4v □ Coastal Dunes 

tk □ Coastal Banks 

O Rocky Intertidal 
Shores 

it. O Salt Marshes 

t8. □ UjkJ Under Salt 
Ponds 


a. sqoai* teal 


b fncoi 


a. aquoru few! 


b aqcore 


a. aquarnltecS 


c squara taa dL square feel 


b. square 


a. square feel 


square 


is. □ Land Containing 
Shellfish 

to. □ Fish Runs 


0. square! feel 

Indicate size under Coastal Banka, Inland Bank, Lend Under 
ihe Ocean, and/or Inland Land Under Waterbodies and 
if Waterways, Bbove 


8. ftquaro 


CL ItGlM* U fei»t 


a. &y dradflod 


n. is Land Subject 10 
Coastal Storm 
Fkwnge 


a. square feel 
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SE4S-311S 

MaiaDEPBioi 
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23 □ Stream Crossing^): 


c. General Conditions Under Massachusetts Wetlands 

The following conditions are only applicable to Approved projects 

1 med hem,n< 8nri 01 retet< 
flu.fi tory measures, shall be cteernBd cbUbb to revoke ar modify (h 

2 . Thft Order does not grant any property riflrtte or any exclusive pnvilt 
authorize any injury lo private property or Invasion of private rlghls. 
3 * T i?? cfo ^ s nolt rctove the permittee or any other person of tba 

wfth all other applicable federal, state, or local statutes, ordinances. 

4, The work authorized hereunder shall be completed within three year 


date of the Order. 


6. If tills Order constitutes un Amended Order of Conditions, ihte Amended Order of 
Conditions does not extend the Issuance data of the original Final Order of Conditions and 
the Order will expire on 06/17/52 unfesa extended in writing by the Department. 

7. Any fill used in connection with this project shad be clean fill. Any fill ehall contain no trash, 
refuse, rubfc&h. or debris, including but nof limited to lumber, bricks, plaster, wire, lath, 


paper, cardboard, pipe, tireB, ashea, refrigerators, motor vehicles, or parts of any of the 


foregoing. 

This Order Is not final until all administrative) appeal periods from (his Order have elapsed, 
or IT such an appeal has been taken, unlll ail proceedings before the Department have been 
competed. 






















































































Bureau of Resource ProteSw? V u?’7 Wrta Protect,on "r *** o» 

WUD a c PJt>feclton - Wetlands SE48-3ii 5 

V?r« horm 5 — Order of CanrtMm**. 

ST"" 


C. C„ aral CondSioiirDndor 

^r^fFH*L r tf ?L 0fn( * er ^ become final and than has been r^n 


aiBu w rvoieo in rr>o Rtrtosfn/* _. t v ■ ww,ww ,wm ^ ui«p rmui uraer snell 

which Hie proposed wcckMo be dare EfSi Un<ter ^fT 8 ” 18 a( ,h * 0Wfter »*> tend upon 
shall afeo be noted tend, the Final Order 

which the proposed wort. ic *1 n> t».«. ^ ^ c .. a ^ e ^ ^ *he owner of the land upon 

OonservattonSInifeBfom oMhe lm Shai, ** submltted lo »» 

,0 ‘ ,ten <» •*— ™«™-«- 

■' |l, 'jii !|,| ji i"' Massachusetts Departmant of Environmental Protection 1 for, '’MasaOEP'] 

•File Number SE4S-311S » 

11 ,uf P <iparfn!l ° nt °f Environmental Protection te requested to issue a Suoereedlno 

h e ^s^eM^W.p 0mmlS8fon $hal ' ** 8 pa?<y to al1 * gency P foceedin 0 e *5 

12_ tfie * 0,i: described herein, the applicant shall submit a Kenuest for 

Certificate of Compliance (WPA Form 8A> to the conservation DoZSlon 

13. The work shall conform lo the plans and special conditions referenced in this order. 

14. Any change to the plans Idenlitied in Condition #13 above shall raauire the applicant to 
! nq TI?„° f j£ e Conservalicn Commission :n writing whether the change ;s significant enough 
to iiequlre the filing of a new Noflcu of Intern 

|PJli /|ll!'J# if ill fl / |ii' i I # i! ff# f 1 11' M J j|f ii jf 1wit f 1/ H I' / f I fi ftii //y/.ii 

15. The Agent or mcrtib<hfs of IheOonservelkun Covmteitfon and trvft Depadmenl of 
Environmental Protection shall have ihe rlphl to nnter m n inspect ihe area subject to ihie 
Order si reasonable hours to evaluate compliance with Ihe conditions stated in Ihfs Order 
and may require Ihe submltta’ of any dala deemed necessary by tha Conservation 
Commission or Dopa/lment for that evafciaton. 

16. This Order of Conditions shall app,y to any successor in Interest or successor In conlrof of 
the property subject to this Order and to any contractor or other person performing work 
conditioned toy this Order. 

17. Prior to toe start or work, and if toe project Involves work adjacent lo a Bordelrg Vegetated 
Wetland, (lie boundary of foe wetland in Ihe vimly of Ihe proposed work area shall be 
markod by woodeo slakes or flagging. Once to place, the wetland boundary markers shall 
be .maintained until a Certificate 0 ' Compliance lias been ssued by the Conservat on 
Commission, 




















1 -1H ttuaacfriMttft Department of Environmurrtaf Protection 
Bureau of Resource Protection - Wetlands 

WPA Form 5 - Order of Conditions 

Massachusetts Wetlands Protection Act M.G.L. o. 131, §40 
-J And the Town of Nantucket Wetlerids Byraw Chapter 130 

C. General Conditions Under Massachusetts Wetlands Protection Act (cont.) 

18. All sedlmsntellon barriers shall be maintained in fiwod repair until all disturbed areas have 
been folly stabilized with vegetation or other means. At no lime ehell sediment* be 
deposited in a wetland or Water body. During construction, the appscant or his/her designee 
shed inspect the erosion controls or> a dally basis and shall remove accumulated sedrnerts 
as needed. The applicant Bhall Immediately control any erosion problems that occur at thB 
site and shall also immediately notify the Conservation Commission, which reserves the 
right to require additional oroslon and/or damage prevention controls It may deem 
necessary. Sedimentation barriers shall serve as the fimitof work unless another limit of 
work line here been approved by this Order. 


Protfdedbylte»DEP: 

SE48-3115 

MlHOlPRtl 


Nantucket 


NOTICE OF STORMWATER CONTROL AND MAINTENANCE REQUIREMENTS 


19. The work associated with this Order (the “Projecn is fi) Q la not < 2 ) 0 subject to the 
Massachusetts Stormwater Standards, If the work Is subject to fho Stormwater 
Standards, then the project fa subject to the following conditions; 


a) All work, including site preparation, land disturbance, construction and redevelopment, 
shall be Implemented in accordance with Ihe construction period pollution prevention and 
erosion and eodlmontation control plan and, if applicable. Ihe Stormwater Pollution 
Prevention Plan required by the National Pofubon Discharge Elimkvrilon System 
Construction General Penult as required by Stormwater Condition 8 Construction period 
erosion, sedimentation and pollution control measures and best management practices 
(BMPs) shall remain In pIbcb unlit the ate Is kilty stabilized. 

b} No stormwater runoff may be discharged to the post-construction stormwater BMPs 
Ltatesft end until a Registered Professional Engineer provides a Certification that 
i. aS construction period BMPs have been removed or wH be removed by e dele certain 
specified in Ihe Certification, For any construction period BMPS Intended to be converted 
to post construction operation for stormwater ettenuelion, recharge, and/or treatment, the 
conversion Is allowed by the MassDEP Stormwater Handbook BMP specifications and lhat 
the BMP has been properly cleaned or prepared for post construction operation, incfcidlng 
remove! of ell const'octicr period seolnvsnt trapped in Inlot and outlet control structures, 

H as-bullt final construction BMP plans are Included, signed and stamped by a Registered 
Professional Engineer, certifying the site la futly alablllzfiri; 

Hi. any iiccft discharges U) the stomiwater management system have beer removed, as per 
the reaufreinenls of Stomrwatei Standard 10; 

iv a || post-consbumion stormwater BMPs aro ir.staJcd in accordance with the plans 
Including all planting plana) approved by the leaning authority, and hove beer hspccicd to 

,| L-t Bre no j damaged and that Ihery are in proper warMrg condition, 

v any vugetetion associated with post-construction BMPs is sullabJy established to 
withstand erosion. 


Joe* iiw.oyaoiio 
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WPA Form 5 - Order of Conditions 

Massachusetts Wetlands Protection Act M.G.L. c. 131, §40 
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C. General Conditions Under Massachusetts Wetlands Protection Aol 


PfcmtfudbyMBo^P: 

BE4a-aifg 


Nantucket 


o) The fendowntr is rosponriblo for BMP maintenance until the Issuing authority Is notified 
lhat another party has legally assumed responsibility for BMP maintenance. Prior to 
requesting a Certificate of Compliance, or Partial Certificate of Compliance, the responsible 
party (defined In General Condition 10(e)) shall execute end submit to the Issuing authority 
an Operation and Maintenance Compliance Statement (“O&M Statement) for the 
Stormwater BMPs Identifying (he party responsible for Implementing the stormwater BMP 
Operation and Mahlenance Plan (*Q&M PlaiV) and certifying the following: It) the O&M 
Plan Is comprslB and will be implemented upon receipt of (he Certificate of Compliance, 
and If.) the future responsible parties shall be notified In writing of their ongoing legal 
responsibility to operate and maintain the stormwater management BMPs and Implement 
Ihe Stormwater Portion Prevention Plan. 

d) Poet-construction pollution prevention and source control shall be Implemented in 
accordance wfch Uve tong-term pollution prevention plan section of the approved 
Stormwater Report and, if applicable, the Stormwater Potulion Prevention Plan required by 
(he National Pollution Discharge Elimination System Multi-Sector Genera' Permit 

a) Untess and until anolher party accepts responsibility, tire landowner, or owner or any 
drainage easement, assumes responsibility for maintaining each BMP. To overcome If is 
presumption, the landowner of the property must submit to the issuing aulhorlly a legacy 
binding agreement of record, acceptable to the Issuing authority, evidencing that another 
entity has accepted responsibility for maintaining the BMP. and that the proposed 
responsible parly shat be treated as a permittee for purposes of implementing Ihe 
requirements of Conditions 18(f) through I8(k) with respect to itiat BMP. Any failure ol tlte 
proposed responsible party to implement the requirements of Conditions 18(1) through 
18(k) with respBot to that BMP aha’J be a violation of the Order of Conditions or Certificate 
or Compliance. In the case of storm water BMPs that are serving more than one lot, the 
legally binding agreement shall also identify the lets that will be serviced by the stormwater 
BMPs. A plan and easement deed that grants the responsibln party access to perform the 
required operation and maintenance must be submitted alnng with the legacy binding 
agreement 

f) The responsible party shall operate and main tain all stormwater BM Ps In accordance 
with the design ptnnn, the O&M Plan, and the requlrerrants of the MnssachnseKs 
Stormwater Handbook- 


Cflrt£u:u- 
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SiUl 5 Re80Uree Pnolectton - Wetlands SE^rff 

WP A Form 5 - Order of Conditions 

M^SMhusflWsWstisnds Protection Act M.G.L a 131 S 40 la &rfi^SSn — 

_ theTown of Nantucket Wetland® Bylaw Chapter 136 Nantucket 

C. General Condlti^^d^M^ (cont) - 

0) The responsible parly shag' 

1 S5=3Sa^J»«5S=SL 




■11 
1II 


IP&irtj 


l 

, 

w 

f 

~ 


2 jLtev« ih a hhZZZLT v ■V ^ wiwwMi «tiu ihb disposal locafUo-nj; 

■ sksess^jsst and - c ~ 

siifsr BMP 0stab,,shed * ,h& o&Mpf3n w** »* ,h « 

3 In a««<£S f T°r 0d frofn ***«w*r BMPs shall be disposed 

n gS^Sfc^S i Ppilca ,e fedefal ' slafe ' 0nd tocal ‘a'vs and regulations. 

are JSlbted”^ h * ^^^^anapemenl systom as defined In 310 CMft 10.04 

Ln^tSKK managernanl system approved In the Order of Conditions shall not be 
changed without the pnor written approval of the Issuing authority. 

k) Areas designated as qualifying pervious areas for ibe purpose of the l.ow Inwact Site 
Design Credit fas defined h ihe MassDEP Stormwater Handbook, Volume 3 Chapter 1 

ZttSjffiOF* c ' od, “ , E “ ™ 68 *'”■ ” i,h ”' ~ «*'«« 

* t CCS , BB fDr mBinl0naRC ®. re Pa'r. editor roplaoemenl of BMPs shall not be withheld 
Any fencing constructed around stormwater BMPs shall include access gates and shall be 
at least six Inches above grade to allow for wldllfe passage. 

Special Conditions (if you need more space for additional conditions, please attach a text 
document): 
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. 
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Bureau of Resource Protection - Wetlands S&M.31 15 

WPA Form 5 - Order of Conditions 

MaBsadniseUs Wettandg Protection Act M.<3.L c. 131 640 <fl5 &Yrwi»B0«an« — 

_ And lhB Town * Nanluckot Wetlands Bytaw Cfiaplor 136 ManCm** 

ij. Findings Under Municipal Wetlands Bylaw or OrtTmnei- 

1 - Is a municipal wetlands bylaw or ordinance applicable? K) y§s □ No 
* 1710 S ^£ CMmm8tw , -hereby finds (check one that applies): 

*■ °uXTar “^.rs^ iitone<i ^'—*•—»- *• s. 

T. Manldpal amrmMK^ or BykwT ...... ,■> —— 

*• cuai»n 

tatenits™ not QO (onrard unteM and unH a r9V,8 « d Notice or 

« ' c wihlch provldee measures which are adequate to meet these 
wanoards, and a final Order of Cond#ows Is Issued. 

* ^Jirlanc^r'bylm^’ 9 addlti ° r,al condl,lon8 are necessary to comply with a municipal 

1. Munlotof OrdiamjBor Bylaw "™'. .. i -n;,,, - 

a - Tjy Com miwtoni ondCTB that afl work shal be performed in accordance wllh the following 
wodfttons andI with the Notice of Intent refereitcwJ above. To the extent that the following 

STSK "<*"*"*'»*' •*** •«. 

The genial conditions relating to municipal ordinary* or bylaw are as follows (if you need 
more apace (or additional conditions, attach a text document): 

Please view additional findings and conditions page(s) 
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.|PfiSNumber: sIS 8 "* ^servatfoo Fund, Inc. (8BPF) 

DatoHo^rn ^ Jammiy 5.2018 

n S™f C,osed: May 20 ,2019 

pjJ? ^p 0rs ^T* 3 ’ Jwe 17,2019 

“ 0n “ to ” : ** Sco„« Bluff Stonn Damage 

2019 01Tfi P fi J T PcnTllt DRwin e8 (6 sheets), dated 
^^-Ol-lOjRnal revision 2019-05-15 and stamped by 
Gordon Q. Thomson, PE. J 

Permit Overview: 

* *» to itoubu ayamc «* 

Project Proposal; 

lamint-v^ 5ni C R C> "f lti r\ lS tras0d 00 infonnatlon submitted in the Notice of Intent dated 
sTZ: iSS^S^rS "* (hC V l m 0f 1 •*»«— Baxter RcJii 

ft *5 , Pemiil DmwinRS <« 3 ^>. ** 2019- 

? 5 ,?°? 5tamj)cd by Gwrdon G - Thompson, P.E. The 

con ^ dcrod and ^bed upon testimony at public hearings and other 
pertinent supplemental information including and not limited to: 

• 9-12-2018 Memo from Ian Golding 

• Sconset Bluff Imagesprovided by fan Golding 

• Sand samples dated 3-16-18 from Ian Golding 

• 9-27-201S Letter from the Nantucket Lind Council 

• 9-27-20J 8 I>c«er from the Nantucket Coastal Conservancy 

• 9-24-2018 Letter from Applied Coastal 

• 10-30-201B Comments from the Nantucket Land Counci I and Applied Coastal 

• II -02-2018 Letter from SpsiJon Associates 

? Work Logs from Jauuary-Miu cb 2018 provided by SBPF 

• 1L5-2018 Letter from Epsilon Associates 

• ] 1 -t 9-2018 Letter from Nflntuckc< Coastal Conservancy 

• I ] -10-201 8 Letter Btom SUIT 

• 11 -30-2018 Letter from Nantucket Coastal Conservancy 

• U-30-2018 Letter from Applied Coastal 

• 12-03 -2018 Letter fawn SBPE 

• 12-03-2018 Letter from Nantucket Cnnstel Cotfjscrvuney 

• 12^3' 2018 Letter from Jadrtli Wegner 

• l-l $-2019 Revised Project Plans from SBPF 

. . . . . ... . < 
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* 2-14019 Material} Aon I M Golding 

* 2-1-2019 Review of prttfeotAon GregBeraua 
" 2-7-2019 Letter from SBPF 

' 24-203 9 Letter from Peter Kotburr 

2-11-2019 Letter from Qulduet Squanr Association 
k 2-114(11$ Two letters farm SBPF 

2- 11-2019 Letter ftamNBntuoket Land Council 

* 2-11-2019 Letter from DiricRoggevcea 

» 2-8-2019 Updated Project Plans from SBPF 

Pra^!f DC ‘ C ” 1 ‘ na * i0n fiW1 Mfl3wctro5ct *5 Natural Heritage and Endangered Species 
■ 3-4-20 19 f Jitter from Nantuckot Coastal Conservancy 

3- 4-2019 Latter from SBPF 

3-64019 Letter from Nantucket Coasts] Conservancy 

3-6-2019 Letter from Applied Coastal 

34-2019 Two Letters from SBPF 

34-2019 Letter from Judith Wegner 

3-11-2039 Letter from Nantucket Coastal Conservancy 

3-11-2019 Comments from Judith Wegner 

Jim O’Connell Letter from 1144013 submitted 

Superseding Order of Conditions SE48-2610 dated December 19,2014 

3-114019 Letter from SBPF 

3- 184019 Jitter from Nantucket Coastal Conservancy 
3*25*2019 Letter from Epsilon Associates 

4*22-2019 Comments from Barbara Bund 

442*2019 Comment from NannrckM Coastal Conservancy 

4- 23-2019 Conuneots from Nantucket Coastal Cwnservatioy 

4-224019 Comments from SBPF 

4- 25-2019 Letter from Kopclmtin ruvd Paige (Town Counsel) 

5- 1*2019 Comments from Nantucket Coastal Conservancy 

5-14*2019 Letter from Epsilon Associates 

5-14-2019 Letter from SBPF 
5-15-2019 Revised Project Plans from SBPF 
5-164019 Letter from Applied Coastal 
5-16-2019 Letter from Nantucket Land Counoil 
5404019 Letter from SBPF 


Findings: 
). Th 


The Commission finds Unit areas subject to regulation are land under Ore ocean 
cuaatul beach, coastal dune, coastal bank, lund subject to coastal storm flowage 
and their associated buffer 2ones. 

The Corn mission finds that the property is partially located within Priority Habitat 
of Rare Species or Estimated Habit'd ol'Rate Wildlife as defined by the 
Massachusetts Natural Heritage and Endangered Species Program. 

The Commission Ends lhat Cbe geotube system is a coastal engineering structure. 
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Siascunset Beach Preservation Fund, SE48-3115; 59-119 Baxter Road 















Tile following findings pertain to the Commonwealth of Massachusetts Wetlands 
Protection Act (MGL Chapter 131 Section 40) 

4 t The Commission finds (hat land under the ocean is determined to to significant to 
the protection of marine fisheries, protection ofwfldHfc habitat, storm damage 
prevention end flood control 

5. The Commission finds that coastal beach is determined to be significant to atenn 

i damage prevention, flood control and protection of wildlife habitat 

6. The Commisakm finds that the coastal dune is significant to storm damage 
prevention, flood control and the protection of wildlife habitat 

7. The commission finds that the coastal bank is determined to be significant to 
Storm damage prevention and flood control because it supplies sediment to the 
coastal beach. 

S. The Commission finds that the coastal hank is determined to bo significant to 
storm damage prevention and flood control because it is a vertical buffer to storm 
waters *< \* '** *7/ 

9. H>e Cootmisrion finds that the applicant bos not met the burden of proof to 
demonstrate compliance with 310 CMR 10.25 (5) that projects not included in 
310 CMR 10.25(3) or 10.25 (4) which affect nearshore areas of land under the 
ocean shall not cause adverse ©fibers by altering the bottom topography so as to 
increase storm damage or erosion of coastal beaches, coastal banks, coastal dunes, 
or salt marshes. 

10. The Commission finds that the applicant has not met the burden of proof to 
demonstrate compliance with 310 CMR 10.25 (6) that projects not included in 
310 CMR 10.25(3) which affect land under the ocean shall If water-dependent bo 
designed and constructed, using best available measures, so as to minimize 
adverse effects, end if ncw> water-dependent, have no adverse effects, on marine 
fisheries hubitut or wildlife habitat caused by: (a) alterations in water circulation; 
(c) alterations in the distribution of sediment grain size; (d) changes in water 
reality, including, but not limited to, other than natural fluctuations in the level of 
dissolved oxygen, temperature or turbidity, or the addition of pollutants. 

11. The Commission finds that the applicant has not met the burden of proof to 
demonstrate compliance with 310 CMR 10.27 (3) that any project on a coastal 
beach, except any project permitted under 310 CMR 10.30 (3)(a), shall not have 
an adverse effect by increasing erosion, decreasing the volume or changing tire 
form nf any such coastal beach or an adjacent or downdriff coastal beach. 

12. The Commission finds that the applicant has not met tiro bunion of proof to 
demonstrate compliance with 310 CMR 10.28 (3) that any alteration of, or 
structure on, a coastal dune or within 100 feet of a coastal dune shall not have an 
adverse effect on the coastal dune by: 

a. Affecting the abil ity of waves to remove sand from the dune; 
i b, Disturbing the vegetative covet so as to destabilize the dune; »f „ iii ', 

c. Causing any modification of the dune form tout would increase the 
potential for storm or flood damage; 

i ii; d. Interfering with the landward or lateral movement of the dune; 

: !l ;;| !l ; ll |! lll . il !!li / 0. Causmgremoval dime artificially; or /"//.*/j 

f Interfering with mapped or otherwise identified nesting liabitat 

13. The Commission find3 that the applicant has not met the burden of proof to 
demonstrate compliance with 310 CMR. 10.3 0 (3) that no new bulklieud, 
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revetment, seawall, grain or other coastal engineering structure shell be permitted 
on such a coastal bank except that such a coastal engineering structure shall be 
peamltfad when required to prevent storm damage to buildings conrtrocted prior 
jj III ■|| l to the 310 CMR1051 through 10.37 (Auhurtf 0 wlittjW', uV/ ,V 

3 ||i Including reconstructions of such buildings subsequent to the effective date of 3 10 

CMR 10,21 through 10,37, provided that the following requirements are met: 

0. A coastal engineering structure or a modification thereto shall bo designed 
ft j j !i 11 I and constructed as to minimize, using best available measures, adverse 
,111| jJjj . I ; effects on adjacent or nearby coastal beaches due to changes in wave Ivjyl'Si! i 
action, and 

f-il-'i! jj b. The applicant dowaonstmtbes Hutft 1DM> melhod of protecting (he building other 
than the proposed coastul engineering structure Is feasible, 
c. Protective plrnitlng tksfgoed to reduce erosion may be permitted, i i > 

14. The Commission finds that (he applicant has not met the burden of proof to 
demonstrate compliance with 310 CMR 10.30 (4) that any project on a coastal 
bank or within 100 feet landward of the top Of a coastal bank, other than a 
structure permitted by 310 CMR 10.30(3), shall not have an adverse effect due to 
wave action on the movement of sediment horn the coastal bank to coastal 
beadies or land subject to tidal action. 

15. The Commission finds that the applicant has not mat the burden of proof to 

demonstrate compliance with 310 CMR 10.30 (6) that any project on such a 
coastal banker within 100 feet landward of the top of such coastal bank shall 
have no adverse effects on the stability of the coastal bank, i „ , / V 

16. The Commission finds that the applicant has not met the burden of proof to 
demonstrate compliance with 310 CMR 10,30 (7) that bulkheads, revetments, 
seawalls, groins or other coastal engineering structures may be permitted on such 
a coastal bank except when such bank is significant to storm damage prevention 
oi' flood control because it supplies sediment to coastal beaches, coastal dunes and 
barrier beaches. : f ji .; ! .1 f ;i! ^! n J !!:il ,t i'f^ 1 Jj;|, i;?,;;* i & N' ihiNhN 1J | § l!f J!/ l|; ^7.« " 

The following findings pertain to the To wn of Nantucket Wetlands Protection Bylaw 
(Chapter 136) 

17. The Commission finds (hat the coastal beach is significant to the protection of tlx 

fii: following Interests; flood control, erosion control, storm damage prevention, 

fisheries, shellfish, wildlife, recreation and wetland scenic views, 
l lj 18, 'The Commission finds that die coastal dune is significant to (ho protection of'the 
following interests; flood control, erosion control, storm damage prevention, 

3 * / prevention of pollution, wildlife, and wetland smrnio vjwfii^;!,' §■if if..* M j'yV „i n ; r '7, |; 

19. Tire Commission finds that the coastal bank is significant to the protection of the 
; following interests; flood, crroadbikiic^D-iiilllroJ., stonr, damage prevention, 

|f jf -fi wildlife, and wetland scenic vioyta. J# i it f f fh.if **i 

20t Tlx Comnalissk>i|i. jin™ storm fln wage is significant to 

J J Si Jhi proteeflon of tlx.^iliD^.bil|g;ii3j]|l|cai^ lijlliiiiinfrnl, erosion control, storm 

i \ 121. Pursuant «) Sect Jorii of Fmtection Regulations 

2,01B(l-8RLand Under (he to ? : 

f -1 i' oOaslai beaches and tidal (lots. Tlierefurc tire Commission finds that (he applicant 
M;I |l |iok not mot thb burden, of proof to dennonstrate compliance, with Section 2.0133(7) 
lj/ Iflud no new bulkheads or ouuslul engineering structures shall be pannitledto (I /.*• 
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S'bi 018U ^ 3tsr J tlftll y ^med after 8/7S. Bulkheads 

i^. aly if the Commission determines there Is no CQvironmeiitallv 

better w*y to central an erosion problem, induct in 
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“ be desi8ned “ ld P 6 *®™^ so as to cause no 
??"! _ ? n flrosKM1 contt1 °J, marine fisheries, shellfish beds, at onn 

damage ptoVGUtion, flood control and Tecreafion. 

23. The Commission finds that the applicant has not met die burden of proof to 
demonstrate compliance with Section 2.02B(2) that new bulkheads or coastal 


dctcrjnined by the Commission, to limit the adverse effects of the fill. 

25. rhe Commission finds (hat the applicant has not met the burden of proof to 
demonstrate compliance with Section 2.03(B)(1) that no coastal revetments or 
coastfit engineering structure of any type shall be constructed, rclwilt or repaired. 

26 . Tbc Commission finds tliat the applicant has nut met the burden of proof to 
demonstrate compliance with Section2.03(B)(3) that no excavation or 
disturbance of vegetative cover shall be allowed on a coaslal dune unless Ac areH 
is completely restored, replanted and stabilized to its original form and volume. 

27. The Commission finds that the applicant lias not met toe burden of proof to 
demonstrate compliance with Section 2.03{BX4) that fill may be used only if the 
Commission authorizes its use and only if such fill is to be used for beach and 
dune nourishment projects. 

28. The Commission finds that tbc applicant has not met the burden ol'proof to 
demonstrate compliance with Section 2.03(B)(6) that any activity allowed on a 
coastal dune or within 100 feet of a coastal dune shall be restricted to such 
activity that is determined by the Commission not to have any adverse effect on 
the dune by altering tire ability of wind or waves to remove sand from or deposit 
sand on a dune; by disturbing vegetative cover in a manner sufficient to 
destabilize the dune; by causing any modification of the dune form and slope 
which would increase the potential lor erosion, storm frond damage; by 
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interfering with landward or lateral movement of the dune; or by causing the rate 
- of jeand removal to Increase through raan-iradc means or structures. 

29. Tire Commission finds that the applicant has not met the burden of proof to 
demonstrate compliance with Section 2.05B(1) that new bulkheads or coastal 
engineering stroctww shall be permitted to protect structures constructed, or 
substantially improved, after 8/78 except for public infrastructures. Bulkheads and 
groins may be rebuilt only if the Commission determines there is no 
environmentally better way to control on erosion problem, including in 
appropriate cases the moving of the threatened buildings and/or public 
infrastructure. Other coastal engineering structures may be permitted only upon a 
clear showing that no other alternative exists to protect a structure that has not 
been substantially improved or public infrastructure built prior to 9/78, from 
imminent danger. 

30. The Commission finds that the applicant has not met the harden of proof to 
demonstrate compliance with Section 2.05B(3) that all projects shall be restricted 
to an activity as determined by the Commission to have no adverse effect on honk 
height, bank stability, wildlife habitat, vegetation, wetland scenic view cr the use 
of a bank as a sediment source. 

31. The Commission funds that the applicant has not met the burden of proof to 
demonstrate compliance with Section 2.I0B(1) that the work shall not reduce the 
ability of the land to absorb and contain flood waters, or to buffer inland areas 
from flooding and wave damage. 
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Therefore, based on the referenced findings, the Nantucket Conservation Commission 
DENIES the project SE48-3115 for the Siasconsct Beach Preservation Fund at 59-119 
Baxter Road pursuant to the Massachusetts WctlandH Protection Act (MOL Chapter 
131 §40), Massachusetts Wetlands Protection Regulations (310CMR 10.00), the Town of 
Nantucket Wetlands Protection Bylaw (Chapter 136) and the Town of Nantucket 

I Wetlands Protection Regulations. The Commission finds that the given information, 

historical site conditions and current site conditions that no conditions can be set for the 
project as proposed that would adequately protect (he wellund resources and wetland 
interests protected by the Massachusetts Wetlands Protection Ad and the Town of 
Nantucket Wetlands Protection Bylaw. Further the Commission finds that the applicant 
has not met the burden of proof required for the Nantucket Conservation Commission to 
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I Sl^r. h T? te Dap " 1 ™ nl ot Envlronrrwntol ProteoBoi 

Bureau of Resourco Protection - Wellands 

WPA Form 5 - Order of Conditions 

Ar^^r 8 ®* 8 SS"** Protection ACI M.G.L. c. 131, & 
And the Town of Nanluckel Wetland# Bylaw Chapter 130 

E. Signatures “ - 

23*2*! * '**“ **f"®* V«rB, unless odwrolBO BMdfisd as a social 


Nantucket 


Ctty.'To'.vn 


06^ 2018 
f. Dels of imusms 


Andrew BswibII (C) 


yUMiman (VC] 


Bnn Chomsoux 


Idtfiai return receipt 


13 by hand delivery 


The applicant, the owner, any person ayyrloved by (hie Orde', any owner of land abutting the 
land subject to Ms Order, or any ten residents of the cfty or town in which such land is totaled, 
are hereby notified of their right to request the appropriate MassDEP Regional office to Issue a 
Superseding Order of Conditions. The request mast be made by certified nmll or hand delivery 
to the Department, with the appropriate tiling fee and a completed Request of Departmental 
Action FeeTransmillal Form, as provided tl 310 CMR '0.03(7j within ten business days from 
tfiB dale of Issuance of this Order. A copy of the request shell at the same time be serai by 
certified mall or hand delivery to the Conservation Commission and to Ihe applicant, ir he/she is 
not the appelant. 

Any appellants ciMftlng to appeal Ihe DepsrtmenTs Superseding Order assoc alod with Jill* appoat 
vrlll be required to demenstrete prior participation in th# review of (!»’* project. J Previous participation 
in the permit proceeding means (ho submission of written information to the Conservation 
Commission prior lo Ihe close of the public hearing, requesting a Svpoisedlng Order, or 
providing written informal on to the Department prior to .'ssuanco of a Superseding Order. 

The request shai' state dearly and concisely the Objections (o the Order which is being 
appealed and how Ihe Order does not contribute to the protection of the interests identified In 
thu MwssacliusoUs Wetlands Protection Act (M.O.L. c. 131, § -40), and is Inconsistent wllh the 
wetlands regulations (310 CMR 10.00). Tc Pie extent lhaf Ihe Order Is based on a municipal 
ordinance or bylaw, Brtd not on Ihe Massachusetts Wellaids Protection Ad or regulations the 
Deperlment has no appellate Jurlsd'ctlon. 






dote 



F. Appeals 
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WP A Form 5 - Order of Conditions i ’“ MDEPF " # * 

2— 


mux be recorded In the Registry of 
the affected property In the case of LpX h^h?* ? tocated, within the chan of title of 

Registry's OraXr^dex un<ter the^™ 12, a " '* 0rdef Bhs " 0,00 b * »*»* in the 
case of registered Land IhlftOrtof- T^ i?.? ° f tl>B tand *° b J 8ct to ,t,e Order. In (tic 

the ownwof CIS £ £'fifitt fZ^St' S! iflST c "** 1 ** ™* * 

shell bo submitted to IheConservation ComnSi^d B ,ntomia,lon on m W 

C«cstrvaiion Cwnmtesten ~ * . ' . — — ----;__ 

SSlS^ 1 " 

. ,...*.*....XX. 

. .-■" ^ftrj f i,, P ,ati,|i< 1 ^ */ ft v ,: ;: 1 

Please be advised that the Order of Conditions tor ihe Project ai: 


rtaastySP Mio Kfcmtior 


Mas been recorded at the Registry of Deeds of. 


Property CNwer -- 

.•■tillillifilil'j' > AS- 1 ;h1IP^ A aji P' .jjli III jiiwj' ~ iP iiilP jijf sjlffi-j M • 

ard has been noted In Ihe chair, of bile- of the affected property in. 


.jdtiHr. . A 



If recorded fand, the instrument number identifying this transaction is: 

,h U IP! :, ».,.f|jjj|)J]|!-',. ,Jjp- timr rjijjjj^- ||((P! iji l ! JllP alii iiln* illll umlr : dllr^Hr ' 

Hnauinonl Womber 

tf registered land, rhe document numhe* identifying this transaction Is: 






Document Number 


dlgnotuiD of Ap plaint 
























Trial Court of Massachusetts 
The Superior Court 


CIVIL ACTION COVER SHEET 

ir.i II I!' „ I i'liiii I !! / I IJ i-.lll INI'' :i lllilll' ill I .,1 !■ 


mscMocot 


***"*» Sixcongct laach Preservation Fun d 
ADDRESS: P.O. Rfvjr 2279 


Maatucfcat, MA 02584 


OfflNMHXtR Ashley Erisman, Im Golding, Sm«it 


Steinauot, David 


Tophaw, Maureen Phillips 


GUnrt Wood 


Seth 


Englebourg, as memberB of the 


Rubin and Rudmau LLP 


15th Eloar 


Nantuckat Coaaer vat loti Commission 


Boston, MA 021M 


2 Bathing Beach Road 


Nancuekat, MA 02443 


TYPE OF ACTON AND TRACK DESIGNATION (a»» ravers* ride) 


NAS A JURY CLAIM SEEN MADE? 

□ YES g] NO 


CODE NO, 

AE1 


TYPE OF ACTION (spaeffy) 

Administrative Action 


If "Other pleat e du scribe.; 


la this A class action under Moss. R. Civ. P. 23? 
□ YES gj NO 


STATEMENT OF DAMAGES PURSUANT TO G.L c. 212, £ 3A 


The fctkwrfng is a full, liarateed arid plaited slafcsment of tho fuels on wNch tho undnrslgnod pfcihf fl or plairrtltrs cctntsl relies Id delurntln* money dtenage*. 
For IMS Item, disregard double or treble damage daims; Indfcote singly damages only. 

TORT CLAIMS 

{attach additional sheets ns noconscuy} 

A. Duoumanlud niud> cal expenses Id dale: 

1. Tolal fiDspftat emponsos —.—.— 

2. Total doctor expenses —.—.— 

3 . Total Chiropractic expenses 

4. Total physical therapy expenses 
Ik Total olhcr oipenses (dosodbo below) 


FILED 


Subtotal (A): 


tt. Documnn&ed lostxvagns and compensation lo dale 

C, Doeuma-nled property damage* to date ... 

D. RcosOoflOiy nnrtcfiHtad future medical and honpHel **|>ew<a. 

€. RaosonobV orrtiUpaxid lost wage*.. iiii(VHinMMsaa»<iu«^Mf«|iiw 

#f, other documaaited Iterra cf derreaee (describe below)-- 




a Briefly describe plaintiffs Injury, indudhp d* natjie and **tenl o t njury: 


TOTAL (AF )■;$ 


CONTRACT CLAIMS 
(allach oddHionnl shells nn pecasertryj- 

mroNing cdlocliuo a\ a dob I Inmirrcd purwort te o revolvl'rg credit agreement Meaa. R. Civ. P. fi,l<a). 


fn This action Includes a 
Prtjrau a dulailed du&ttfplkih odetemfs): 


TOTAL: $ 


of Attorney* Unrepresented Plaintiff- X 


Signature 

RELATED ACTIONS: Pfease provide iha wse rturrisor, efrse name, and coy My 
(tone ____— 

-- CERTIFICATION PURSUANT TO 

I hereby certify lhal I have compiled with reqLfrementa ol Rule fi of lint Si ipwnw 
,Rilto tl8) requiring dial l provide iriy client* with infoimaCan about oixirl-cwinm 
advahlawi* and clisaiivsuilaiiKS of llw various melhorts of diapula reso.utwn. 


Judicial Court Uniform Rutasoe. Dispute Resolution (SJC 






































